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Correctional Services Canada Recommends:

Initiating Investigative Screening-Diagnosis

Recommendation—Correctional Service Canada-Research Branch Report

Chapter 1

Red Flag Behaviors for FASD

Manifestations
· Non-Escalating Pattern of Repeat Offenses 

· Exacerbated by Drugs and Alcohol.

· Warnings, Probation or Prison time Do Not Deter

· Often Numerous Charges For Same Offense

· Nice, Friendly Individuals When Not Drinking

· Appears To Have No Remorse-Does Not Renounce Criminal Behavior-Distorted Perspective

· Will Talk the Talk But Unable to Walk the Walk Without Support

FASD Behavioral Check-List

Used In BC Research-Dr. John Godel—Pediatric Child Health 2000

	
	None
	
	
	
	Severe

	Attention Problems
	1
	2
	3
	4
	5

	Impulsivity
	1
	2
	3
	4
	5

	Hyperactivity
	1
	2
	3
	4
	5

	Lack of Judgment
	1
	2
	3
	4
	5

	Lack of Initiative
	1
	2
	3
	4
	5

	Sequencing Problems
	1
	2
	3
	4
	5

	Organization Problems
	1
	2
	3
	4
	5

	Difficulty Making Decisions
	1
	2
	3
	4
	5

	Inappropriate Behavior
	
	
	
	
	

	
Excessive Friendliness
	1
	2
	3
	4
	5

	
Lack of Inhibitions
	1
	2
	3
	4
	5

	Difficulty with Abstract Thinking
	1
	2
	3
	4
	5

	Inability to Transfer Lessons Learned
	1
	2
	3
	4
	5

	Inability to Anticipate Consequences 
	1
	2
	3
	4
	5

	                               SUB-TOTAL
	
	
	
	
	

	          TOTAL             /65

	Percentage


FASD Social-Behavior Problem Check-List 

Modified from LaDue, Streissguth & Randels, 1992)
	School Problems
	

	1. Truancy
	

	2. School Suspension
	

	3. School Dropout
	

	4. School Expulsion
	

	
	

	Trouble with the Law
	

	5. Drug Abuse
	

	6. Alcohol Abuse
	

	7. Petty Larceny
	

	8. Grand Larceny
	

	9. Vandalism
	

	10. Legal Problems With Sexual Misconduct
	

	11. Drunk Driving
	

	12. Stealing
	

	13. Lying
	

	14. Temper Tantrums-Impulse Control Problem
	

	               (fighting, assault, uttering death threats)
	

	Behavioral
	

	15. Attention Deficit
	

	16. Memory Problems
	

	17. Hyperactivity
	

	18. Sexually Inappropriate
	

	
	

	Co-Morbid Conditions
	

	19. Child Neglect
	

	20. Physical or Sexual Abuse
	

	TOTALS
	     /20

	PERCENTAGE
	       %


Chapter 2

How to Recognize Clients with FASD

What RCMP Might Encounter

Examples of FASD Behaviors-‘Childlike Criminals’ 

Car Theft


Steals a car in front of police station

Breaking & Entering         Breaks in, raids fridge, is found in front of 

TV eating a snack

Vandalism                         Friends run away from scene

FASD individual just stands there as police

arrive-than resists arrest and curses police

Lying



Claims innocence even when 

caught in the act 

Confesses guilt if interrogated--even if innocent—without seeming to understand the consequences--to please, to be able to go home- to get something to eat-to satisfy short-term needs.

No Renunciation              Distorted child-like perspective                     

No Responsibility

Blames others--Interprets consequences as meanness

Shut-Down


May appear not to care-“flat affect”
Irritable/Defiant

May be argumentative, lacking gratitude

How to Recognize Clients with FASD
What Lawyers Might Encounter
Adapted from David Boulding, Lawyer, ‘Mistakes I Have Made With FAS Clients’
Paper presented FAS National Conference, Vancouver, Feb, 2001

Individuals with FASD

· Appear to understand more than they do in terms of the system

· Will repeat same offense in same set of circumstances, without learning or modifying behavior (for example wearing gloves) and still be surprised that they get caught 

· Will not understand the terms and workings of the system even though they have been through it a number of times.  For instance, the consequences of guilty plea

· Will not understand time-difference between sentence of  3 months and 3 years

· Will often have blanks in their memories, failing to remember important facts

· Appear to be pleasant, humorous, engaging in an interview situation

· Appear as if they do not care,  may be late or fail to show up for appointments

· Easily misled by Police, Crown, and Probation Officers. They will often act against their own interests

· Do not seem to know how to ‘play the justice game’ no matter how many times they have been through it.

· Easily led by others—usually the one who gets caught

How to Recognize Clients with FASD

What Those in Court Might Encounter- Crown, Judge, Probation Officer

Adapted from: Fetal Alcohol Syndrome and the Criminal Justice System Law Foundation of BC, Dr. Julienne Cory and Dr. Diane Fast, 2000 

· Inability to understand court proceedings and to assist in own defense. Will not respond to step system of punishment-will not take heed of warnings, will breach standard terms of probation

· Will not be able to tell court ‘what happened’ in a way that makes sense

· May misunderstand questions, be confused by language and confabulate to fill in gaps in memory

· Appears not to respect the court for example may stick out tongue, wave to friends, interrupt witnesses, etc

· Appears to have no remorse to sentencing judge i.e. takes no responsibility, no renunciation of crime

(   Will act inappropriately in court, for instance will interrupt Crown during

‘Show Cause hearing” and correct the Crown Prosecutor’s facts without realizing this is an admission he was at the scene and had committed the offense.

· Will participate without guile in pre-sentencing report even when it is against their own interest

· Lack of escalation, usually impulsive, opportunistic behavior satisfying momentary desires for example for a candy bar, a pack of smokes, some money for beer etc.

· In some circumstances they will confess to crimes they have not committed and in others they will deny crimes they have, even when there are witnesses 

· Often unable to fully understand abstract concepts, for instance, guilty/innocent.

Chapter 3

Initiating Investigative Screening-Diagnosis

What Legal Professionals Can Do
1. Inquire to Find If There Has There Been A Diagnosis? 

If Yes—Modify Approach-Determine Appropriate Intervention 

If No—Determine If Diagnosis is Necessary

2. Does Individual Need A Diagnosis?—Red Flags for Behaviors

If Yes—Make Referral for Diagnosis

If No—Return To Normal Process

3. Is Individual Disabled With FASD?

If Yes— Modify Practice—Determine Appropriate Intervention

If No—Consider Other Conditions—Return To Normal Process 



WHEN TO REFER


WHO SHOULD REFER

· Pre-Charge



RCMP/Restorative Justice Team

· Pre-Adjudication


Defense /Crown

· Pre-Sentencing


Defense/Crown/Judge/PO

· Post- Sentencing


Judge
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FASD and Legal Process Issues

Implications for RCMP and Legal Team

Adapted from Conry and Fast ‘FAS and the Legal Process’

Individuals With FASD May Have Difficulty:

· Making Reliable Statement-Easily Give False Confession
· Understanding and Exerting Legal Rights

Making Reliable Statements


Easily Give False Confession 
Brian Tate, disabled with FAS, gave a false confession that put him in prison for 11 months for a double murder he could not have committed. He at first vehemently denied any involvement but finally broke down and repeated the story the police told him they suspected. From that point on his confession diverged from the facts as they were known to police. It was later found that he could not have committed the crime because he was in jail on an unrelated charge when the murders occurred. 

Oct. 7, 1991 Montreal Gazette
Why Would Someone With FASD Make False Confession To Crime?  (Peske 1994)

· Desire to Please People in Authority

· To be Agreeable, Watching For Cues To Guess What Interrogator Wants

· Inability to Understand Abstract Concepts—‘waiving right’ being understood as ‘waving right’

· Real Memory Gaps—confabulation

· Inability to Understand Court Proceedings and Assist In their Own Defense, Inability to Understand Punishment

· Bluffing, Trying To Appear Knowledgeable Of Events

· Quickness to Take Blame, Thinking They Will Be Liked More If They Do. They May Confess To Get Out Of The Situation, Thinking After Confessing They Can Go Home--Do Not Understand Consequences

· Plea Bargaining Of Accomplices—The Disabled Individual May Not Understand and Even Brag That He/She Is ‘Taking The Rap’ For Friend

Difficulty Understanding and Exerting Legal Rights

For Some Individuals with FASD 

Mr. Sawchuk asked to talk to his lawyer. The police ignored his request telling him that he was not charged. After questioning him they told him that he was to be charged and then read him his rights from a standard issue card. They asked if he understood and he said he did. 

But did he? 

The police said do you want to call duty council or any other lawyer and Mr. Sawchuk said “not yet, Martin Glazer is my lawyer.” 

Did he understand?

The constable said to him, ‘there is a phone do you want to call?’

Mr. Sawchuk said no. There was no phone in the room at the time so Mr. Sawchuk may not have understood that a phone was actually available and so he could call his own lawyer, Martin Glazer. 

Judge Oliphant noted that the Winnipeg police services were dealing with an accused who was victim of FAS-IQ between 53-75 and mental age of child between 7-9 years of age. 

The court raised two concerns that can arise in FAS individuals waiving their rights and providing a statement.

1. The first is their limitation on abstract thinking and their ability to relate one question to another which restricts their abilities to reason.

2. The second is understanding the consequences of providing the police with an inculpatory statement. 

Chapter 5

Fetal Alcohol Syndrome, fetal Alcohol Effects and other disabilities that hinder the ability of many witnesses to properly testify make the special case for adopting the NS Protocol impossible to deny , and a failure to do so, impossible to justify…..Some as accused, will be victimized by being unable to justly defend themselves. Others, as victims, will become easy prey as unprotected prosecution-proof victims. 

Judge Barry Stuart- Y.J. No. 69 (1993)

NS Protocol –Adopted in Ontario
Adapted from NS Protocol For Investigation and Prosecution of Cases Involving Persons With Special Needs-Annual Report-Public Prosecution Service April, 1990

· All people including disabled have a right to full, fair and equal access and participation in the criminal justice system whether they are accused of an offense, appearing as a witness, or been a victim of a crime

· Disabilities (like FASD) requires some adaptation of system in order to achieve above

· Assistance should be given as required in terms of:

                                            Communication

                                            Personal Support 







Advocacy

Guidelines for RCMP from NS Protocol

Clients with FASD & Other Disabilities

From NS Protocol for Investigation and Prosecution of Cases Involving Persons With Special Needs-Annual Report-Public Prosecution Service April, 1990 p. 81
Where a person suspected of committing an offence has special communication needs, the police before conducting an interview with the suspect are to:

1. If appropriate, allow a support person to be present during the interview

2. Take all reasonable steps to ensure that the suspect understands his/her rights and has full opportunity to exercise those rights

3. Take all reasonable steps to ensure that the suspect and the investigator are able to communicate and understand each other and if they do not, arrange for an interpreter to be present

4. Where a support person or interpreter is present for the interview, the investigator should ask him or her to sign a statement indicating that it appeared to them that the accused understood his/her rights and the questions posed by the investigator.



Suggestions for Interviewing Clients with FASD
Treat Individuals with FASD As You Would a Younger Child
· Videotape Interview or Interrogation

· Have Support Person Available To Advocate and Explain Process—Parent, Social Worker, Native Court Worker

· Don’t Ask If Individual Understands--Have Individual Repeat Back His/Her Understanding Of What Was Said

· Avoid Leading Questions 

RCMP: Ask Open Ended Questions

Instead of

Do You Waive Your Right to Council?

Say
What Does Waiving Your Right to Council Mean To You?


Do You Want A Lawyer to Help You? 

Instead of

 Do You Understand the Charges Against You?

Say


What Are The Charges Against You?

What Do These Charges Mean?

Issues For Legal Team

Adapted From Robin LaDue PHD, Tom Dunne, 1995
Competency

Individuals With FASD Often Seem More Competent Than They Actually Are.

· Does the Individual Understand The Charges Against Them, The Legal Process?

· Are They Able To Aid Their Attorney In Their Defense In A Reasonable Way?

· The person with FASD May Be Able to Answer Close Ended Questions and Still Lack Real Understanding. 

· They May Respond Semi-Appropriately and Found To Be Competent When In Reality They Are Not.

Questioning To Determine Competency

Closed Ended Questions-- May Be Answered Semi-Appropriately By Individual with FASD Without Real Understanding

They Are Then Judged Competent When Not: 

Who is your Attorney?

Who Is The Judge?

Do You Understand That You Are On Trial?

Open Ended Questions—More Helpful  

What is Your Attorney’s Job?

What Are The Charges Against You?

What Do These Mean?

Why Are You Going To Court?

What Does The Crown Prosecutor Do?

What Does The Judge Do?

What Will Happen To You When You Go To Court?

What Does It Mean To Plead Guilty To The Charges?

What Does It Mean To Plead Innocent?  

Capacity/ Diminished Capacity

Capacity

‘Children with FASD often appear chatty and more capable than is actually the case. This can lead evaluators to assume that a child with FAS had the capacity to understand right and wrong when, in actuality, they are guessing and giving an answer they think the evaluator wants.’ Dr. Robin La Due


Diminished Capacity and FASD

‘It can not be assumed that an individual with FASD has the planning ability or the understanding of the consequences that flow from their acts to amount to an intent that a specific result occurs.’ Dr. Julie Conry. 

· Does the Individual With FASD Have The Capacity To Form Specific Intent?

· Did the Individual Understand Not Only the Act But Also the Specific Outcome?

· FASD is Not Yet Considered Mental Disorder But 90% of Individuals With FASD Do Have Co-Morbid Mental Conditions 

· Little Knowledge Of the Organic Damage and Deficits Of the FASD Disability Have Made It Into Legal System

· Frontal Lobe Damage Does Limit Person’s Ability To Form Intent and Understand Behavioral Consequences

· This Needs To Be Assessed and Communicated To Court

FASD & Other Issues for Legal Team 

Adapted From Conry and Fast

Individuals with FASD Giving Evidence

· Assess the individual’s ability to understand the nature of an oath or solemn affirmation

· Assess the individual’s understanding of what it means to promise to tell the truth


Sentencing Considerations and FASD

· Is FASD a Mitigating Factor In Behavior?

· Is Incarceration Appropriate?

· Are Supervised Alternative Interventions Available?

· Is Treatment Available During/After Incarceration or Intervention?

· Are Probation Orders Consistent With Both Needs Of Individual and Protection Of Society?

Chapter 6

Restorative Justice & Clients with FASD

· Individual May Not Fully Understand Restorative Process

· Individuals With FASD May Appear To Understand When They Really Don’t

· Individuals With FASD Act and Think Much Younger Than They Really Are

· Individuals With FASD May Not Accept Responsibility For Anti-Social Behavior But Restorative Justice May Still Be Appropriate

· Offender May Talk the Talk But Not Be Able To Walk the Walk

· Youth May Not Fully Understand Their Responsibilities after Circle

Restorative Justice & Clients with FASD

Initiate Investigative Screening


Find Out If Individual Has Been Diagnosed

∞

Screen and Red Flag Cases for Referral

∞

How Will Information Be Protected?

Restorative Justice Team-FASD Clients
· Determine If Individual Should Be Sent For Assessment For FASD Before Circle

· Ask Open Ended Questions

· Check Out Whether Individual Understands By having Them Repeat Meaning In Their Own Words 
· Individual With FASD May Need More Supervision And Support In Order To Carry Out Agreement

· Individual With FASD May Need More Time To Fulfill Terms Of Agreement

· Use Concrete Examples  

· Individuals With FASD May Not Be Able To Generalize In Terms Of Changing Behavior-It Will Take Them Longer To Learn—

But They Can Learn

· Individuals With FASD Have Difficulties With Cause And Effect Reasoning—Understanding Consequences-They Need Structured Situation 

· Individuals With FASD Have Difficulty With Understanding Time-Or Time Management-They Need Support

· Youth With FASD Are Impressed With Ceremony and Benefit From Repetition--May Be Helpful To Have More Than One Circle

Chapter 7

STAGES IN PROFESSIONAL ACCOMODATION

1. Recognize Problem of FASD

2. Preliminary Training in FASD

a. Learn to Recognize Behavioral/Physical Characteristics That Indicate Disorder

b. Request Training of Health Professionals in New Brunswick and the Creation of Regional Multi-Disciplinary Diagnostic Team—Medical Services as Indicated in 2004 Canadian Diagnostic Guidelines for FASD 

3. Adapt Professional Practice for FASD- Develop Practice Guidelines

a. Recognition That Step-System Will Not Work

i. Need for  High Level of Supervision and Intervention As Soon As Problem Behavior Manifests

ii. Punishment Will Not Reform Individual With FASD

b. Alternative Process—Non-Adversarial Approach 

i. Case Conferences for Youth

ii. Special Courts- Along the Lines of Drug or Mental Health Courts

4. FASD Information Manual For Local Justice Professionals 

i. Basic Information

ii. List of Trained Physicians for Diagnosis

iii. Catalogue of Available Interventions and Services In Region

Community Justice Team-Lethbridge Model

1. Establish Local Community Youth Justice Team To Meet Regularly Before Youth Court 

iv. Possible Team Members: 

1. RCMP

2. Crown

3. Duty Council

4. Probation Officer 

5. Native Court Worker 

6. Ed-Psych Consultant

7. Restorative Justice Coordinator

8. FAS Family Worker

b. Team To Determine Which Youth to Refer For Investigative Screen, Medical Legal Report, Alternative Process

c. Team Leader-Coordinator to Case Manage Youth Files-In Lethbridge, Alberta Model Case Manager is Police Officer. 

d. Team to Propose Guidelines for FASD in Local Community Justice System. In terms of 

i. Diagnostic Referral—Who Red Flags, Who Gathers Information, Who Refers, Who Reports, 

ii. Medical Legal Report-How Long Needed
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